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City of Cape May  

                                  Planning Board Meeting 

        Minutes – Tuesday – July 23, 2013 

 

Opening:  The meeting of the City of Cape May Planning Board was called to order by    

Chairman William Bezaire, at 7:00 PM. In compliance with the Open Public 

Meetings Act, adequate notice was provided. 

 

Roll Call: Mr. Bezaire,   Chairperson Present 

 Mr. Shuler,         Vice Chairperson Present 

Mayor Dr. Mahaney   Present  

 Mr. Elwell    Present 

Mrs. Nelson    Present 

 Mr. Jones    Absent - excused 

 Ms. Weeks    Present 

 Mr. Murray    Present 

 Mr. Winkworth    Present 

 

 Dr. France, 1
st
 Alternate  Present 

 Mr. VanDeVaarst, 2
nd

 Alternate Absent - excused 

 

Also Present:  George Neidig, Esquire – Board Solicitor 

   Craig Hurless, PE, PP, CME Associate - Polistina & Associates 

   Mary L. Rothwell, Board Assistant/Zoning Officer 

Edie Kopsitz, Recording Secretary 

 

Minutes:  June 11, 2013 

 

Motion made by Mr. Murray to approve the minutes of June 11, 2013 as presented.  
Seconded by Mr. Elwell and carried 9-0. Those in favor:  Mr. Elwell, Mrs. Nelson, Ms. 

Weeks, Mr. Murray, Dr. Mahaney, Mr. Winkworth, Dr. France, Mr. Shuler and Mr. Bezaire. 

Those opposed: None. Those abstaining: None.  

  

Applications:    

 

DiDonato, 1105 Pittsburg Avenue,   Block 1172 Lot 4 

Preliminary Major Subdivision with Variance Relief 

 

Craig Hurless, Board Engineer was sworn in and clarified his credentials for the record.  

 

Attorneys present: Louis Dwyer, Esquire representing the applicant, Raymond Wendt, 

Esquire of Hankin, Sandman & Palladino (arrived at 7:10pm), he is representing the Cape 

May Harbor Village and Yacht Club Association and Sal Perillo, Esquire representing 

himself and his spouse who resides at 29 Harbor Cove. 
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George Neidig informed all that the Jurisdictional Issue (ownership of streets) pursuant 

§40:55D 60C because it did not front on a public street still has to be decided. He stated he 

did give his opinion at the June 25, 2013 meeting, referred to Resolution #6-30-1993 section 

#8 of the original approval; The street, known as “Harbor Cove” on the plan, be opened to 

the public at all times and the final plan contain a note to that effect.  He indicated that the 

Board should hear Mr. Dwyer and the other attorneys for Harbor Cove position again in a 

brief format to determine whether the Planning Board has jurisdiction.  

 

Mr. Dwyer, Esquire representing DiDonato requesting that the Board take Judicial notice that 

Harbor Cove Road or Drive appears on City Maps as a city street since the mid 1990’s and is 

clearly shown on the sub division plans. He stated their argument is that the Harbor Yacht 

Club Association is entered into an enforceable binding agreement with the City of Cape 

May to dedicate the street on June 14, 2011 and bond and signed by the President of the 

Association Matthew Trella; Esquire entered it into the record marked A-1. He read into the 

record a letter dated February 11, 2013 marked A-2 a certified letter from Bruce MacLeod, 

City Manager indicating the Plat Plan has not been filed, notice of 30 days to file the plat and 

the completion of the Harbor Cove Drive, requested confirmation on who represents the 

Harbor Cove Homeowners Association, informed that there will be an action in court with 

financial costs associated and the City will not provide any municipal services along Harbor 

Cove Drive. He read into the record another correspondence dated February 14, 2013 marked 

A-3 to the Homeowners from a Member of the Board of Trustees Matthew Trella advising 

them that it intends to continue with the street dedication and that statements made 

concerning cancellation were made to be used as leverage in the attempt to prohibit the 

development. He also indicated that the Association will be represented by Mr. Briggs for the 

February 26, 2013 Planning Board hearing. Aerial photograph denoting the site location 

marked into evidence as A-4 dated August 11, 2011 and a City of Cape May Zoning map 

adopted in 2005. Mr. Dwyer stated that they want to move forward with the project and they 

are seeking Preliminary approval.  

 

Mr. Wendt, Esquire representing Cape May Harbor Village and Yacht Club Association 

expressed that the fact remains there is not a street that abuts this property. He stated the 

statute provides that the developer has to abut the street in order for the Planning Board to 

hear this case; therefore the Planning Board has no jurisdiction to hear the case. Mr. Wendt 

explained work still needs to be done between the Association and the City to figure out why 

we are at the present situation and jurisdiction cannot be determined on “what if’s”.  He 

submitted a requested a fully executed copy of the June 11, 2011 agreement that was marked 

O-2 and he requested a letter be submitted from the Association that was forwarded to Mr. 

Neidig for disbursement be marked O-4, Mr. Neidig stated he advised that the Members 

should not review the letter but indicated it will be in the Board File. He respectfully request 

that the application be rejection due to lack of jurisdiction.  Mr. Dwyer responded clarifying 

that the street does exist (referring to the aerial map A-4 depicting the area) and referred to  

Municipal Land Use Law 40:55D-35 Building lot to abut street reading the excerpt verbatim. 

He stated that the City was presented with a binding contract to dedicate the street, sat 

through numerous hearings (Homeowners Applicant) approving that dedication and a letter 

from the President of the Association regarding the procrastination of committing to the 



 

 

Planning Board Minutes Page 3 07/23/2013 

 

 

agreement. His client has every right to move forward on his no variance application for a 

sub division improvement. 

 

Mr. Perillo feels that fairness should be permitted. He stated that at the previous meeting the 

Mayor had a suggestion that if the Association isn’t going to proceed with sub division rather 

than any confusion he recommend a letter be sent to himself and Council setting forth their 

position. He stated until the Mayor suggested this it had not been done with the kind of detail 

that the Mayor, City Council and Planning Board Members deserve. He stated that the 

Association’s respond letter should be reviewed for the record and that Mr. Dwyer has every 

right to object to its content. Mr. Neidig informed Mr. Perillo that he was waiting for a 

response from the City’s Solicitor Mr. Monzo regarding the letter. Mayor Mahaney 

responded that Mr. Monzo contacted him prior to the commencement of this meeting, 

clarifying that the letter was for the purpose of City Council regarding the Association status, 

position, problems of the agreement and stated that City Council is allowing the Planning 

Board to take their roll tonight without interference from City Council.  Mr. Perillo stated 

there are two (2) issues before the Board; 1.) The fundamental proposition in Land Use Law 

in New Jersey is that a developer cannot make an application to a Planning or Zoning Board 

to develop property unless the developer owns the property or has the property under 

agreement or the consent of the property owner. 2.) If that does not exist the developer has no 

right to come before the Board and should they go before the Board the Board lacks 

jurisdiction.  He referred to the Plan dated March 11, 2012 and the relevance that the 8 feet 

was removed from Harbor Cove that was discussed at length, he also indicate  the use of the 

same professional of Engineering Design Associates and shared his concern at length 

regarding he Zoning error of the parcel being on R1/R3 stating it is G1. He emphasized that 

the official map is the 2005 dated map by Remington Vernick not the revised Map of 2007 

(that was not adopted).  Mr. Perillo is respectively requesting that the Planning Board 

postponed for 30 days in order for City Council to peruse and respond to the Association 

regarding their concerns of the agreement.  

 

Craig Hurless, Board Engineer intervened clarifying that when a Municipal Street is accepted 

on a right of way it is not taken on a curb to curb. He stated he was retained by the City to do 

a compliance report on this particular road on whether it complied with the Residential Site 

Improvement Standards (RSIS) and identify its deficiencies (Harbor Cove Application 2010). 

The requirement for the City to accept this was to have enough space on each side for the 

Utilities, Street trees and sidewalks.  Mr. Perillo stated he believes before Mr. Hurless’s 

report was completed the plan showed the dedication going up to lot four (4).  

 

Matthew Trella, Esquire President of the Association who resides at 3 Harbor Cove clarified 

that his letters exercised their legal leverage of the eight (8) feet and clarified it is their 

intention to dedicate the street (the cartway) but never expected to do anything else and will 

never voluntary do anything else. He claimed what Mr. Hurless testified was never discussed 

at any of the negotiations. He concurred with Mr. Perillo on giving a easement on the 

property and spoke at length when he took title on 3 Harbor Cove his policy has easement to 

Atlantic City Electric, South Jersey Gas and a Telephone Company and do not negate title. 

His understanding that they were not giving access to anyone else and clarified that position 

at length indicating he was not forwarding the map to Court House to be recorded again 
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citing it was not what was agreed to. He stated the land is owned by Harbor Cove. His legal 

conclusion was the Planning Board can’t hear the case it does not have jurisdiction.  

 

Members were afforded time for questions throughout the presentation, with the main 

question; Can the Planning Board take jurisdiction contingent upon something that may or 

may not happen. Member Murray questioned whether the City by virtue of the agreement has 

an equitable interest in that it is subject to specific performance stating for the record that it is 

basic Real Estate. All Members concurred this has been a lengthy process to determine if the 

application should be heard and all voiced their concern for the record.  Mr. Neidig explained 

his terminology in detail regarding both sides of the application before the Board. All Legal 

representation from both sides was heard at length with Mr. Dwyer giving his closing 

remarks. 

 

Motion made by Mayor Dr. Mahaney that the Planning Board does have jurisdiction to 

hear the application.  Seconded by Ms. Weeks and was denied 8-1. Those in favor: Dr. 

Mahaney. Those opposed: Mr. Elwell, Mrs. Nelson, Ms. Weeks, Mr. Murray, Mr. 

Winkworth, Dr. France, Mr. Shuler and Mr. Bezaire. Those abstaining: None.  

 

All Members expressed their vote in detail for the record.  

 

Chairman Bezaire called for a ten (10) minute break at 8:50pm and returned at 

9:00pm.  

 

Zuma Enterprises LLC@Henry’s 

407 Washington Street, Block 1043 Lot 3 

Site Plan Waiver 

 

Craig Hurless, Board Engineer was sworn in and clarified his credentials for the record. 

 

Louis Dwyer, Esquire representing Scott Thomas, Owner who was present along with his 

professionals Mark R. Lovell, Architect and Brian Murphy, MV Engineering. Mr. Dwyer 

described the application as the applicants desire to make an addition to the rear of the an 

existing jewelry store to create 247 square feet of retail space, as well as a 165 square foot 

work area. The existing apartment above would be increased in size above the first floor 

addition. He indicated preservation and enhancement of the Washington Street Mall is a 

recognized Master Plan objective. The addition will have no negative effect on the Zoning 

Ordinance or public good. Mr. Lovell continued with the presentation using an enlarged 

color rendering of Plan dated April 4, 2013 with revision dates of May 16 and June 3, 2013 

to describe the project renovation in detail indicating the exterior elevations were modified 

do to a concern from the adjacent store owner they were marked into evidence as A-1 

clarifying that the gabled roof had to be reduced three (3) feet on each side.  An enlarged 

aerial photograph was displayed denoting the location of the property. He stated the materials 

that will be used and verified they received Conceptual Approval from the Historic 

Preservation Commission. Mr. Murphy reviewed his plans dated May 6, 2013 for the 

Members describing the Building & Coverage, Trash & Recyclables, Sight Lighting, 

Loading Zone, Survey, Elevations, Signage, Storm water runoff, down spouts and variances 
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requested (Bulk regulations Rear Yard setback, Lot Coverage and parking). Submitted into 

evidence was an Aerial depiction of the premises marked A-2 and A-3 correcting the Board 

Engineer stating two (2) bedrooms will be enlarged with Mr. Thomas indicating that he need 

additional footage to the  jewelry store section for Pandora’s Line of product. Mr. Dwyer 

clarified for the record that a rear yard variance is not needed in this Zone, it is permissible to 

the lot line and the lot coverage is the material affecting this zone (currently at 100 %).  

 

Members were afforded time to question the applicant and the professional. They requested 

clarification on the eve overhang on whether it encroaches on the property line, interior 

changes, and rear entrance water discharged concerns were addressed and responded to by 

Mr. Murphy. Members were positive on the application with Mr. Elwell commenting on the 

base of the exterior being stucco suggesting the clapboard siding be carried down creating a 

more aesthetically pleasing facade. Mr. Dwyer responded in the positive stating it will be 

considered and could return to the HPC with the material changes. Member Elwell also 

requested the over head door be reconsidered with Mayor Mahaney agreeing and Mr. Dwyer 

responding in the positive. The sign in the rear was discussed at length because it is for 

identity purposes (employee entrance) with the Mayor explaining the concern of signage. Mr. 

Dwyer responded in the positive and will revise. Mr. Neidig clarified that the elevations 

revised plans marked A-1 would have to be amended to be included and will be made part of 

the conditions should approval be granted.  

 

Board Engineer, Craig Hurless then reviewed his report of June 12, 2013 clarifying the 

description for the membership for Preliminary and Final Site Plan. He stated for the record 

there are two (2) apartments for the record and is requesting the Architectural Plans be 

revised. He reviewed the Completeness review on page 2 and addressed the details for 

Preliminary Site Plan –  details required for preliminary Site Plan approval §417-5C of the 

City of Cape May Code #3, (d), (l), (q), (r) and (x).  He addressed the Zoning Charts on page 

3 addressing the C-1 District §525-22 All Uses. Clarified Variance of the Rear Yard Setback 

§525-22B(1) commenting that it is not required, §525-22B(2) Lot Coverage, §525-49C 

Parking- Number of spaces (error in calculation on report – net increase of 1 parking space 9 

existing, 10 proposed)  and §525-48H(b) – Signage - Total Area no longer required. He 

explained the general review comments on page 4 & 5 - #1 (condition),  #2 (condition), #3 

(condition),  #4 (condition),  #5 (informational), #6 (condition), #7 (condition), #8 (N/A), # 9 

(condition), #10 (condition HPC) and 11 (condition COAH).  

 

Meeting was opened for public comments at 9:52pm with no one coming forward the 

public portion were closed. 

 

Motion made by Mr. Murray to approve the Variance §525-22B (1) for Lot Coverage.  

Seconded by Mr. Elwell and carried 9-0. Those in favor:  Mr. Elwell, Mrs. Nelson, Ms. 

Weeks, Mr. Murray, Dr. Mahaney, Mr. Winkworth, Dr. France, Mr. Shuler and Mr. Bezaire. 

Those opposed: None. Those abstaining: None. 

 

Motion made by Mr. Elwell to approve the Variance §525-49C Parking for one (1) 

space.  Seconded by Dr. France and carried 9-0. Those in favor:  Mr. Elwell, Mrs. Nelson, 
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Ms. Weeks, Mr. Murray, Dr. Mahaney, Mr. Winkworth, Dr. France, Mr. Shuler and Mr. 

Bezaire. Those opposed: None. Those abstaining: None. 

 

Motion made by Mr. Murray that the Board grant Waivers from the Completeness 

Review Items #3 (d), (l), (r), and (x). Seconded by Mr. Shuler and carried 9-0. Those in 

favor:  Mr. Elwell, Mrs. Nelson, Ms. Weeks, Mr. Murray, Dr. Mahaney, Mr. Winkworth, Dr. 

France, Mr. Shuler and Mr. Bezaire. Those opposed: None. Those abstaining: None. 

 

Motion made by Mr. Elwell that the Site Waiver be granted. Seconded by Ms. Weeks 

and carried 9-0. Those in favor:  Mr. Elwell, Mrs. Nelson, Ms. Weeks, Mr. Murray, Dr. 

Mahaney, Mr. Winkworth, Dr. France, Mr. Shuler and Mr. Bezaire. Those opposed: None. 

Those abstaining: None. 

 

Motion made by Mr. Murray the following conditions of approval, page 5 of Mr. 

Hurless report dated June 12, 2013 page 3 item (q), pages 4 & 5, #1, #2, #3, #4, #6, #7, 

#9, #10, #11 and the applicant shall provide all the changes to satisfy the adjacent 

property owner which are contained in documents labeled A-1, Architect plan to Board 

Engineers satisfaction and overhead doors will be replaced with an aesthetically  

appropriate style to the Board Engineer and HPC satisfaction along the continuation of 

siding with the omission of the stucco presented.  Seconded by Mrs. Nelson and carried 9-

0. Those in favor:  Mr. Elwell, Mrs. Nelson, Ms. Weeks, Mr. Murray, Dr. Mahaney, Mr. 

Winkworth, Dr. France, Mr. Shuler and Mr. Bezaire. Those opposed: None. Those 

abstaining: None. 

 

Motion made by Mrs. Nelson, Seconded by Mr. Elwell to adjourn the meeting at 10:00 

PM with all in favor.  

 

A verbatim recording of said meeting is on file at the Construction/Zoning Office. 

 

Respectfully submitted: Edie Kopsitz, Recording Secretary    

 

 

 


