City of Cape May Planning Board Meeting Minutes

Tuesday – October 12, 2010 

Opening: 
The meeting of the City of Cape May Planning Board was called to order by Vice Chairman Shuler, at 7:00 PM. In compliance with the Open Public Meetings Act, adequate notice was provided.

Roll Call:
Mr. Bezaire, 

Chairperson
Absent - excused


Mr. Shuler,         Vice Chairperson
Present
Mayor Dr. Mahaney


Absent - excused


Mr. Elwell



Present 

Mrs. Nelson



Present 


Mr. Jones



Present


Ms. Weeks



Present


Mr. Murray



Present


Mr. Winkworth 


Absent - excused


Dr. France, 1st Alternate

Present


Mr. Briant, 2nd Alternate

Present

Also Present:

George Neidig, Esquire – Board Solicitor 

Craig Hurless, PE, PP, CME Associate - Polistina & Associates 



Mary L. Rothwell, Board Assistant/Zoning Officer



Edie Kopsitz, Recording Secretary

Minutes:
 July 27, 2010

Motion made by Mrs. Neslson to approve the July 27, 2010 minutes. Seconded by Ms. Weeks and carried 8-0.  Those in favor:  Mr. Elwell,  Ms. Weeks, Mr. Murray, Mrs. Nelson, Mr. Jones, Dr. France, Mr. Briant and Mr. Shuler. Those opposed: None.  Those abstaining: None.

Minutes:
 August 10, 2010

Motion made by Ms. Weeks to approve the August 10, 2010 minutes. Seconded by Dr. France and carried 7-0.  Those in favor:  Mr. Elwell, Ms. Weeks, Mr. Murray, Mr. Jones, Dr. France, Mr. Briant and Mr. Shuler. Those opposed: None.  Those abstaining: Mrs. Nelson.

Resolutions: 

Olsen, 1221 Lafayette Street, Block 1061 Lot 89

Motion made by Dr. France to approve Resolution 9-14-2010. Seconded by Mr. Elwell and carried 7-0.  Those in favor:  Mr. Elwell, Ms. Weeks, Mr. Murray, Mr. Jones, Dr. France, Mr. Briant and Mr. Shuler. Those opposed: None.  Those abstaining: Mrs. Nelson.

Adis Inc./LaMer Beachfront Motor Inn, Block 1146 Lots 6, 7, 10-24.

Motion made by Mr. Murray to approve Resolution 10-12-2010:2 with noted corrections. Seconded by Ms. Weeks and carried 7-0.  Seconded by Mr. Elwell and carried 7-0.  Those in favor:  Mr. Elwell, Ms. Weeks, Mr. Murray, Mr. Jones, Dr. France, Mr. Briant and Mr. Shuler. Those opposed: None.  Those abstaining: Mrs. Nelson.

George Neidig reviewed all legal correspondence regarding Adis Inc./LaMer that was submitted to members from both the applicants’ attorneys (Richard Hulchan) and opposing Council (Sanford Schmidt) regarding a rehearing of the application that was previously denied on September 14, 2010 due to the Board decision of it not retaining jurisdiction on the matter.  He then explained that one of the applications being presented tonight is for a temporary relief of a laundry room structure and the other for reconsideration of the previous denied application. Members all concurred to move forward with the temporary laundry room structure and then address the issue of the reconsideration matter. Mr. Neidig also stated the applicant is in full knowledge that any approvals given tonight if there are any will be at the own peril until the other case is decided by Superior Court. 

Application:

Adis Inc./LaMer Beachfront, 1317 Beachfront Inn, Block 1146 Lot 6,7,10-24

Amended Major Site Plan
Mr. Neidig advised all present for the record that Member Mrs. Nelson who was not present at the September 14, 2010 hearing has reviewed the recording of the meeting in its entirety and has signed documentation verifying this procedure. 

Craig Hurless, Board Engineer was sworn in and clarified his credentials for the record. 

Richard Hluchan, Esquire of Ballard Spahr Andrew and Ingersoll, LLP Attorney for the applicant, introduced owner/principal Gus Andy, Matt Hender, Engineering Design Associates (EDA) and were sworn in by Mr. Neidig. Mr. Hluchan conducted his presentation by stating the Board gave approval in April of 2009 to demolish the laundry facility wing of the motel and to reconstruct and rebuild the structure three stories including hotel units with parking below. The applicant wants to commence demolition and is requesting construction a temporary laundry facility that will be with in four (4) parking spaces. It is anticipated construction will be completed by May 2011 and the four (4) parking spacing will be reverted back to its use. Mr. Hluchan then gave the presentation over to Matt Hender of Engineering Design Associates (EDA) who reviewed the Site Plan of September 14, 2009 revised through September 23, 2010 and mark A-1 identifying the orange highlighted area of the temporary laundry facility. 

Members were afforded time for questions to the applicant. Concerns regarding the occupancy of the hotel during the time of demolition and construction were discussed. Mr. Andy responded the hotel is not at full capacity in the winter with sections of the hotel closed and the lack of four (4) spaces will not affect the hotel.  Wastewater & Storm drainage was questioned with Mr. Andy stating a six (6) inch sewer line in line with the washers along with two (2) clean outs on both sides of the area and will be adequate. Mr. Andy also responded to the questions regarding the exhaust from the dryer and stated it would be conducted mechanically from one side of the building to the other. Members also questioned the Construction/Fire Code and the pending litigation in Superior Court to which Mr. Neidig cautioned Mr. Andy that he proceeds at his own risk. Mr. Andy acknowledges his caution and Mr. Hluchan is confident that the Judge will not overturn the Planning Board decision.   Materials used will be concrete base with partitions that will be located under the building were covered parking exists. 

Board Engineer, Craig Hurless then reviewed his report of clarifying September 27, 2010 the description for the membership, “The Amendment of Major Site Plan Approval” of April 2010.   He reviewed the Completeness review on pages 2 & 3 and addressed the Details for Preliminary Site Plan approval on pages 2 through 4, itemizing #3, (e), (f), (v),  & (aa). He addressed the Zoning Charts on page 4 addressing the C-3 District  (§525-24) Hotels/Motels District with a notation of correction on table 2 marking the required spaces to state 198.  He clarified the variance being sought as §525-49C(4) Parking – Number of Spaces emphasizing TEMPORARY.  The general review comments on pages 5 & 6 - #1, #2, #3 and #4. 

Vice Chairman Shuler opened the meeting for public comments at 7:30pm with Sanford Schmidt, Esquire who represents several objectors called the Friends and Neighbors of East Cape May stated the underlying application is in Court for an appeal and will be resolved by January. Mr. Schmidt still contends this Board does not have jurisdiction.  The public portion was closed at 7:35pm.  

Mr. Neidig clarified the legal procedures for the Temporary Laundry facility request.  

Motion made by Mr. Murray to grant the Temporary Preliminary and Major Site Plan amendment. Seconded by Mr. Elwell and carried 8-0.  Those in favor:  Mr. Elwell, Ms. Weeks, Mr. Murray, Mrs. Nelson, Mr. Jones, Dr. France, Mr. Briant and Mr. Shuler. Those opposed: None.  Those abstaining: None.

Mr. Murray clarified the reason for his vote for the record.

Motion made by Ms. Week for a waiver of completeness from section 3 (e) (f) as noted in Mr. Hurless report dated September 27, 2010. Seconded by Mr. Elwell and carried 8-0.  Those in favor:  Mr. Elwell, Ms. Weeks, Mr. Murray, Mrs. Nelson, Mr. Jones, Dr. France, Mr. Briant and Mr. Shuler. Those opposed: None.  Those abstaining: None.

Motion made by Mrs. Nelson to grant a temporary parking variance under Section 525(C) (4) for four (4) parking spaces. Seconded by Mr. Murray and carried 8-0.  Those in favor:  Mr. Elwell, Ms. Weeks, Mr. Murray, Mrs. Nelson, Mr. Jones, Dr. France, Mr. Briant and Mr. Shuler. Those opposed: None.  Those abstaining: None. 

Motion made by Dr. France to impose conditions as stated in Craig Hurless report date September 27, 2010 pg. 3 Completeness Review item (v) EIS & CAFRA Permit Modification, (aa) dxf format CD R-Rom, pg 5 General Review Comments #1 stating the date of May 30, 2011, #2 Venting, #3 Comply w/Resolution April 2010, and #4 all necessary State, Federal, County or Local approvals.  Seconded by Mr. Elwell and carried 8-0.  Those in favor:  Mr. Elwell, Ms. Weeks, Mr. Murray, Mrs. Nelson, Mr. Jones, Dr. France, Mr. Briant and Mr. Shuler. Those opposed: None.  Those abstaining: None.

Vice Chairman Shuler called for a 5-minute recess at 7:55pm. Meeting resume at 8:04 pm. 

Adis Inc./LaMer Beachfront, 1317 Beachfront Inn, Block 1146 Lot 6,7,10-24

Amended Major Site Plan – Reconsideration

Mr. Shuler clarified the reasons for the application by stating the comprehensive legal correspondence received was very insightful and gave the legal aspects from every side. Mr. Neidig then elucidated his legal opinion regarding the findings and requested the attorneys from both side’s share their opinions with the Board Members to which all members were supplied with the correspondence from both Mr. Hluchan dated September 22, 2010 (represents applicant) and Mr. Schmidt dated September 30, 2010 (opposing the application). 

Mr. Neidig stated again for the record that Member Mrs. Nelson who was not present at the September 14, 2010 hearing has reviewed the recording of the meeting in its entirety and has signed documentation verifying this procedure. 

Mr. Hluchan began his presentation by stating the issue before the Members was simple to determine if reconsideration of the application applied to his clients. He gave a brief history of the application that was approved by the Board in April 2010 for the laundry facility and new hotel units. He explained the opposing party filed a case with the court appealing the decision of this Board and expects the process of the applicant moving forward to remain at a standstill until the response it determined by the Court. Mr. Hluchan contends this application is not related to the Laundry Wing application, which is located on the New Jersey side, and the Restaurant application, which is on Beach Avenue side. He described the Restaurant application as a demolition of the existing Restaurant rebuild and add additional units. Mr. Hluchan contends the application has a right to be heard and stated reasons that the Planning Board should hear the application given example of the Planning Board adhering to the Municipal Land Use Law citing a portion of § NJSA 40:55D-10 that stated the Board Shall Hold a Hearing.  Mr. Hluchan states that the applications are separate and different. He also stated that the Muncipal Land Use Law does not provide the objector with the power as the Mr. Sandford is implicating. Mr. Hluchan then responded to the Correspondence from Mr. Schmidt for the members in depth rendering his opinion.  

Members had several questions and concerns regarding the similarity to the application presented and a previous one by the applicant that was denied. Some member’s feel the application was split into two applications presented at different times with minor adjustments and was discussed at length. Mr. Hluchan responded addressing the members concerns and contends the applications are different and are substantially different to when the application was denied in 2008 and is asserting their right to be heard. He then stated it is acknowledged in Cox New Jersey Zoning and Land Use Administration, §4-45, that the have reconsideration authority and again explained the Cicchine Case not pertaining to this application. 

Mr. Schmidt was then allowed time for his presentation by referring to his correspondence dated September 30, 2010 in a highlighted version to the membership. He contends the Planning Board made the decision and referred to the Cicchine Case that was followed for that determination. He believes this would set precedence if the members consider a reconsideration of this application. Mr. Schmidt states that only new evidence encompassing the application should determine reconsideration and he reiterated he does not believe this is the case. He referred to other cases from his correspondence; Gandolfi at 548 citing Plainfeild Water Company (1968), Kramer vs. Board of Adjustment and Whispering Woods vs. Middletown Township referring to Cox §33-7.  Mr. Schmidt strongly states the Site Plan for this property is the same application with minor adjustments. He enumerated on the parking area and the spaces that will be affected and the issue regarding the matter is in the courts hands and is not resolved. Mr. Sanford stated the Courts will make a determination in January 2011 and advised the Board to wait until that outcome before moving forward.  

Craig Hurless, Engineer clarified the applications similarities and differences for the members in detail. He responded to the members concerns of the application.  Mr. Neidig gave his legal advise to the membership and responded to several questions asked of him regarding the reconsideration of hearing the application. 

Motion made by Mr. Murray to overturn the previous decision, to reconsider hearing the application and that the Board will reserve the right to the jurisdiction issue and the res judicata issue until the entire application has been heard. Seconded by Dr. France and carried 8-0.  Those in favor:  Mr. Elwell, Ms. Weeks, Mr. Murray, Mrs. Nelson, Mr. Jones, Dr. France, Mr. Briant and Mr. Shuler. Those opposed: None.  Those abstaining: None.

All members voiced their vote for the record. 

Mary Rothwell informed the membership and the professionals for the application that other applications are on the November 26, 2010 meeting. It was decided that the application would be heard on November 9, 2010 without notice and Mr. Neidig announced the date for the record. 

Adjournment: Motion made by Dr. France, Seconded by Mrs. Nelson to adjourn at 9:26 PM with all in favor.

Respectfully submitted: Edie Kopsitz, Recording Secretary

 Adoption date: 

  ​​​

_____________________
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