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City of Cape May Planning Board Meeting Minutes 
June 9, 2009  

 
 

Opening:  The meeting of the City of Cape May Planning Board was called to order 
by Chairman Bezaire, at 7:00 PM. In compliance with the Open Public 
Meetings Act, adequate notice was provided. 

 
Roll Call: Mr. Bezaire,   Chairperson Present 
 Mr. Shuler,         Vice Chairperson Present 

Mayor Dr. Mahaney   Present 
 Mrs. Nelson    Present 
 Mr. Spackman    Present 
 Mr. Jones    Absent 
 Ms. Weeks    Present 
 Mrs. Steenrod    Present 
 Mr. Winkworth    Present 
 
 Mr. Elwell, 1st Alternate  Present 
 Mr. France, 2nd Alternate  Present 
 
Absent:  George B. Neidig, Esquire, Board Solicitor 
 
Also Present:  Craig Hurless, PE, PP, CME Associate - Polistina & Associates  
  Mary L. Rothwell, Board Assistant/Zoning Officer 

Edie Kopsitz, Recording Secretary 
 
Minutes: May 26, 2009 
 
Motion made by Mrs. Nelson to approve the minutes of May 26, 2009. Seconded by 
Mrs. Steenrod and carried 9-0. Those in favor:  Mr. Spackman, Ms. Weeks, Mrs. 
Steenrod, Mrs. Nelson Dr. Mahaney, Mr. Winkworth, Mr. Elwell, Mr. Shuler and Mr. 
Bezaire.  Those opposed: None. Those abstaining: None.  
 
Business/Discussion: 
Discussion:   Johnston, (Cove Restaurant), 405 S. Beach Avenue 

          Block 1012 Lots 13 & 14 
 
Craig Hurless, Board Engineer was sworn in and clarified his credentials for the 
record.  
 
Mr. Bezaire explained briefly the Johnston matter regarding the continuance due to the 
negotiation with the City that has not been resolved. He then turned the meeting over to 
Mr. Neidig who explained in a highlighted version the matter of written briefs received 



City of Cape May Planning Board Minutes of June 9, 2009. 2

addressed to the Planning Board by both Attorneys’ Louis Dwyer for the applicant dated 
June 8, 2009 and Anthony Monzo, Esquire for the City of the Cape May dated June 9, 
2009 whom were present. He suggested the Members listen to the both Attorneys’ and 
determine if a recess is necessary to read the documentation, which was distributed by 
Mary Rothwell, Board Assistant.  Both Attorneys were afforded time to present their 
written briefs orally to the membership. 
 
Mr. Dwyer then orally summarized his written version submitted for the membership. He 
highlighted the Site Plan of the Cove Restaurant that was presented stating it was a two 
(2) part series with the Restaurant (1) and the dinning porch (2) located on a partially 
vacated street (i.e., 3rd Avenue) that had deed restrictions considering use of the vacated 
street that was modified in 1997 by Resolution from the governing body and there was 
reliance on that agreement. The applicant applied and received permits to conduct 
substantial renovations to the roofed dinning porch addition, the permits were then 
revoked by the City of Cape May, the applicant then met with the City in attempt to 
mitigate the problem and was advised to go to the Planning Board and the Department of 
Environmental Protection.  The applicant went to the DEP and received CAFRA 
approval and received Planning Board approval for the Site Plan and now awaits the 
passage of the Resolution this evening. He stated in the interim the City’s governing body 
has adopted a Resolution first in close session then in open to seek the Planning Board to 
rehear the matter citing omissions in the presentation of newly discovered evidence and 
wants to re-write the 1997 agreement and add numerous new provisions. Mr. Dwyer 
explained the Statement of Law for re-hearing a case must entail fraud, misrepresentation 
or mistake in the proceedings and ascertains that he begs to differ on Mr. Monzo 
statement of newly discovered evidence. He stated that the Planning Board authority and 
scope is limited to the Land Use Act with zoning and planning issues. He also stated case 
law in New Jersey that stated coveted and deed restriction do not belong before and 
Planning or Zoning Board. He cited New Jersey Zoning and Law Use Administration by 
Cox, 2009 Edition, and Section 4-45p.110 and then contended this matter belongs before 
Superior Court. It was also Mr. Dwyer’s contention that this application was previously 
approved based on the facts presented and it included the 1997 Agreement. Mr. Dwyer 
indicated that a concrete paving for outdoor seating would be betterment to the city 
allowing vehicles to traverse over it.  He strenuously contends it should not be consider 
for re-hearing and encourages the Resolution be adopted this evening.     
 
Anthony Monzo, Cape May City Solicitor present at the request of City Council, which 
passed a Resolution 112-05-2009 on May 19, 2009, respectfully requesting the Board 
reconsider and rehears the application of The Cove Restaurant. He addressed Mr. 
Dwyer’s concerns regarding the Resolution 112-05-2009 and clarified it was conducted 
in compliance with the open public meetings act. Mr. Monzo concurs with the Deed 
Restriction not pertaining to the Planning Board however he believes it is a property 
rights and vacated easement, which is akin to ownership with a Deed of Conveyance. He 
reviewed the Vacation Ordinance, the Post 1967 Activity, correspondence from Irma 
Canning, City Zoning Officer 1993, the 1997 Agreement (that provided relief for what 
was an illegal structure), the Factual Errors and elaborated on the reasons for rehearing. 
He stated Third Avenue a critical street in the City, a demarcation line were concerns of 
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Beach replenishment with the Army Core of Engineers, Department of Environmental 
Protection and the City of Cape May. He stated this rehearing is not based on fraud, but 
on the fact that the Board was not aware of the restrictions contained in the vacation 
ordinance or deed of conveyance, did not know the reason for the conditions, the City’s 
right to preserve this area for the safety and welfare of the City and residents and 
protection of private property.  He responded to a question from a member that asked if 
the Cove Restaurant would keep the wood patio in lieu of a concrete block would that be 
a consideration. Mr. Monzo stated that would be a City Council decision but conveyed 
that demolishing is not the intent of Council and use of the existing (wood) material 
would be acceptable. 
 
Members were afforded time to question both Attorney’s and did not request a break to 
review the briefs submitted by both Attorney’s. Questions by members entailed that 
should the limitation on deed restrictions be a City Council function and can a Planning 
Board decision be rescinded or revoked by Council. Mr. Dwyer responded to the question 
stating the law is clear and that it could not unless the Board acted ultra virese (acting 
beyond the scope of statutory authority) and the only event that a City Council could 
appeal a decision. Ownership issue was discussed at length with concerns of the vacation.   
Members felt they voted on what was presented and were not informed of the history of 
the application with the City of Cape May. Mr. Monzo clarified the request of City 
Council and emphasized the necessity of a rehearing due to newly discovered evidence 
and contends that these facts would have been considered if presented.  
 
Craig Hurless, Board Engineer was sworn in and clarified his credentials for the 
record. Mr. Hurless then testified clarifying his technical review that did not raise any 
issues however, he stated the plan submitted to the Board had no delineation of the 
vacation line, no indication of any easements but had provided exhibits A-1 through A-12 
that addressed certain issues and it was put on the record that he did not have a chance to 
peruse these documents. He stated that these omissions would have produced # C & D of 
the Site plan waiver.  
 
Both Attorneys’ were afforded time for final rebuttal and further questioning from the 
membership. Mr. Dwyer protested against Council Members on the Planning Board 
voting this evening and cited a case Wykowski versus Reises when there is a conflict of 
interest.  Mr. Monzo clarified that the position the Council members hold on the Board 
are statutory provisions, abides by the Municipal Land Use Law serving as Class I & II 
and does not have an indirect personal interest in a private organization.  
 
Mr. Neidig then clarified the procedures for moving forward giving a three (3)-part 
option. 1). Motion for approval of the resolution or to deny the resolution. 2). Motion to 
rehear the application.  3.) Motion to approve resolution as presented and rehear on 
appropriate rules of evidence. He then stipulated who could vote on the resolution citing 
Planning Board Model of Rules section 433.  Mr. Monzo wanted verification on who 
could vote on a rehearing and stated it should be a separate independent action based on 
what was heard this evening and should a rehearing be voted on it would mean the 
previous resolution would be rescinded and he believes all members present tonight could 



City of Cape May Planning Board Minutes of June 9, 2009. 4

vote. Mr. Dwyer begs to differ and cited Land Use Law and only members that heard the 
previous application would be able to vote.  Mr. Bezaire requests that only members that 
were present April 14, 2009 vote this evening on a rehearing and the voting will include 
the Council members Dr. Mahaney and Mrs. Steenrod.   
 
Motion made by Ms. Weeks to Rehear the Application in accordance by City 
Council because of issues of mistakes or omission of evidence in this matter.  
Seconded by Mr. France and was carried 4 - 2. Those in favor: Ms. Weeks, Mrs. 
Steenrod, Dr. Mahaney and Mr. France.  Those opposed: Mr. Spackman and Mr. Bezaire. 
Those abstaining: None. 
 
Chairman Bezaire called for a ten (10) minute recess at 8:20 PM. Meeting resumed 
at 8:40 PM. 
 
Application: Adis Inc./Andy/LeMer Beachfront Inn, 1317 Beach Avenue 
  Block 1146 Lots  6, 7, 10-24  
  Preliminary Site Plan/Variance Relief 
 
Linda Steenrod, Mayor Dr. Mahaney and Robert Elwell recused themselves from 
the application. Chairman Bezaire informed the applicant that the hearing would 
not go beyond 10:00pm. 
 
Craig Hurless, Board Engineer was sworn in and clarified his credentials for the 
record.  
 
Richard Hluchan, Esquire of Ballard Spahr Andrew and Ingersoll, LLP attorney for the 
applicant, introduced owner/principal Gus Andy, Vincent Orlando, Engineer P.E. of 
Engineering Design Associates (EDA), Hugh McCauley, Architect and Brian M. 
Stankus, P.E. Transportation Engineer they were sworn in by Mr. Neidig.  Mr. Hluchan 
gave a brief history of concerning LeMer Beachfront Inn located in the C3 Hotel/Motel 
district on the corner of Beach and Pittsburg Avenues. They are seeking Preliminary Site 
Plan approval, several variances and waivers. He stated they want to demolish the 
existing two (2) story laundry and maintenance building located at the rear of the site 
closest to New Jersey Avenue and replace it with a three story building which will consist 
of laundry maintenance facilities with eight (8) hotel units with eleven (11) parking 
spaces beneath the building, demolish existing restaurant and construct a four (4) story 
building to contain a total of twenty-one (21) new hotel units among three (3) levels 
(making the LeMer a total of 162 units) and a new 106 seat restaurant on the ground 
level.  
 
Mr. Neidig then identified Sanford Schmidt, Esquire for opposing clients and stated he 
will have the right of cross- examination as the application moves forward.  
 
Mr. Orlando then proceeded with the presentation marking a color rendition of the site 
plan as Exhibit A-1 (sheets 1 through 7) revision date of March 29, 2009, that also 
includes the Landscape Plan for the membership.  He clarified the two major changes is 
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to the existing restaurant (corner of Pittsburg & Beach Avenues) and the maintenance 
building (New Jersey Ave adjacent to lots 8 & 9), re stripping of the parking lot area 
making all parking spaces 9 x18, confirmed all egress and ingress will not be affected, 
depicted and verified the additional 29 motel units requested. He clarified the existing 
structure key elements: the existing building is 19.88feet off of the front property line an 
existing non-conformity, the new structure will be 20 feet off of Pittsburg Avenue (19 
feet with a 1 foot overhang), the handicap ramp 12 feet off of the property line and 
landscaping on the first level which buffers both the handicap ramp and the front of the 
building. He contends this will give a visual appealing affect at the intersection. Mr. 
Orlando clarified the structure in the rear currently sits 4 feet off of the property line and 
the intention is to move the structure 7.37 feet where 10 feet is required and stated it 
restrictive due to the 70 foot wide visual easement. Referring to sheet 5 (A-1) Mr. 
Orlando explained the Visual Screening (lattice) and landscaping buffer limited changes. 
He addressed the parking setback issue of lot 9 and setback issues on Beach and Pittsburg 
Mr. Orlando indicated maximizing the parking under the building by reconfiguration of 
the current spaces. He stated he believes this application can be granted approval under 
the C1 criteria given the conditions that affect this land, clarifying the conditions due to 
the easement that currently exists that are essentially air rights for the people across the 
street. He addressed the negative criteria by stating there is no detriment to the zone plan; 
they are providing substantial landscaping with no detriment to the adjacent property 
owner due to the movement of the building further to the northeast.   
 
Bill Bezaire recuses himself from the application due to Mr. Schmidt announcement of 
residents he represents stating he is in business dealings with a mentioned individual. 
 
Harley Shuler resumes as Chairperson at 9:10 PM 
 
Mr. Schmidt, Esquire representing property owners along New Jersey and Beach 
Avenues; Brian Smith, Neil and Deborah McMahon, Richard and Awilda Zeghibe, 
Matthew and Barbara Glenn, James and Jean Testa, Francis Harvey, Steven and Kathryn 
Bajus, Richard and Ellen Phillips, Steven and Patricia Steinour, Peter Greco, Katherine 
Koromvokis and Jason and Nancy Coyne was afforded time to ask several questions of 
the applicants professional. He requested clarification on the reduction of lot coverage of 
1%, side yard set back, verification of the sizes of all parking spaces, confirmation of the 
seating at the restaurant, number of full time employees, concerns of the height of 
decretive element (cupola), verification of the layout of the proposed rooms and 
requested a visual for the 70 foot easement with Mr. Orlando responded it was better 
reflected on the Survey and exemplified a marked up Survey to Mr. Schmidt.  
 
Hugh McCauley, Architect confirmed his credentials for the record and then produced a 
2007 Aerial photograph marked as Exhibit A-2 depicting the current status of LeMer 
Beachfront Inn. He noted the proposed design with the incorporation of the restaurant 
implementing an open works steel tower (not occupied) on the roof that would give 
visual relief to the corner creating a blended presence.  He confirmed the architectural 
features facing Beach Avenue including the columns, mansard metal roofing with 
balconies in a symmetrical fashion with relief points in the plan.  He described the 
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Cupola as an architectural feature and noted for the record the Historic Preservation 
Commission approval of the design.  
 
Craig Hurless, Board Engineer requested clarification of the re-stripping of the parking 
spaces and wanted it be a condition noting the 9ft. x 18ft depicted on the plans. He 
referred to the plans should reflect the Architectural implementation and encouraged the 
applicant with a demolition to reduce the setback on Beach Avenue one (1) foot in order 
to comply.   
 
All members were afforded time for questions and comments to the applicant. Parking 
issues were discussed at length with questions regarding detail of the design. It was 
determined due to the lateness of the evening that the application is tabled until June 23, 
2009.  
 
Motion made by Mrs. Nelson to table the application to June 23, 2009 at 7:00pm. 
Seconded by Mr. France and carried 6-0. Those in favor:  Mr. Spackman, Mrs. Weeks, 
Mrs. Nelson, Mr. Winkworth, Mr. France and Mr. Shuler.  Those opposed: None. Those 
abstaining: None.  
 
Adjournment: Motion made by Mr. France, Seconded by Mrs. Nelson to adjourn at 
10:10 PM with all in favor.  
 
Respectfully submitted: Edie Kopsitz, Recording Secretary 
 
 
 


