Jinlong Jian
117 Manning Avenue

Block 803, Lot 7

BOROUGH OF RIVER EDGE

MUNICIPAL LAND USE BOARD

RESOLUTION

DENYING BULK VARIANCE FOR MAXIMUM PERMITTED 

FENCE HEIGHT IN FRONT YARD
TO JIN LONG JIAN FOR

117 MANNING AVENUE, RIVER EDGE, NJ

BLOCK 803, LOT 7
WHEREAS, the Municipal Land Use Board of the Borough of River Edge is a duly constituted body as authorized by statute with responsibility to supervise and be concerned with the orderly development and planning of the Borough, as authorized by the statutes and ordinances made and provided; and

WHEREAS, Jinlong Jian (the “Applicant”) filed an application with the Municipal Land Use Board of the Borough of River Edge (the “Board”) for property known as Block 803, Lot 7 on the tax map of the Borough of River Edge, located at 117 Manning Avenue (the “Property”), for variance relief to construct 6-foot-high fence on the Property in the front yard along Kinderkamack Road; and

WHEREAS, the Applicant and his wife are the owners of the Property; and

WHEREAS, the Board deemed the application complete on July 27, 2022 and a public hearing was also conducted on July 27, 2022 in person; and

WHEREAS, the Applicant was not represented by counsel; and

WHEREAS, Jinlong Jian (“Mr. Jian”) was present at the meeting and was duly sworn to provide testimony in support of the application; and

WHEREAS, the public was given notice of the application and had an opportunity to participate in the hearing and no individuals appeared to be heard; and

 SEQ CHAPTER \h \r 1WHEREAS, the Applicant submitted proof of notification, by mail or personal service at least 10 days prior to the date set forth for public hearing on all persons owning properties within 200 feet from the extreme limits of the subject property of the subject application, as set forth on a certified list of said owners furnished to the Applicant by the Tax Assessor of the Borough of River Edge and provided proof of service of such notice in accordance with the Zoning Ordinance of the Borough of River Edge, as amended and supplemented, and the Municipal Land Use Law (the “MLUL”), N.J.S.A. 40:55D-1 to -163; and 


WHEREAS, the Applicant submitted proof that a copy of said notifications were published at least 10 days prior to the date set forth for public hearing in the official newspaper of the Borough of River Edge in accordance with the Zoning Ordinance of the Borough of River Edge as amended and supplemented and the MLUL; and


WHEREAS, all jurisdictional requirements of the applicable state statutes and local ordinance have been met; and

WHEREAS, the Applicant submitted an application and the following supporting documents:

1. Survey prepared by Steven L. Koestner, P.E. & L.S. of Koestner Associates, Hackensack, NJ 07602, dated July 12, 2022. The survey consisted of 1 sheet and depicted an existing 2-story frame dwelling and existing fencing on the Property, along with associated improvements; 

2. Photographs of fencing on neighboring properties, prepared by Mr. Jian, undated and consisting of 2 sheets; 

3. Exhibit 1 – Photograph taken by Mr. Jian of the front yard of the Property at the corner of Kinderkamack and Manning Avenue;

4. Exhibit 2 – Photograph taken by Mr. Jian of the existing 6-foot wire fence on the Property;

5. Exhibit 3 – Photograph taken by Mr. Jian of the inside of his backyard; 

6. Exhibit 4 – Zoomed in photograph of Survey with marked area where fence will be replaced;

7. Exhibit 5 – Copy of Survey marked by the Board Planner indicating front yard where fence is permitted to be a maximum of 3 feet high; and
WHEREAS, the Applicant also submitted an Email Letter of Denial issued by Thomas Behrens, PP, AICP (“Mr. Behrens”), the Borough Zoning Officer/Board Planner, dated May 16, 2022; and 

WHEREAS, the Board Engineer, Robert L. Costa, P.E., P.P. & C.M.E. (“Mr. Costa”), issued a review letter dated July 22, 2022; and

WHEREAS, the Board, after carefully considering the evidence and testimony presented by the Applicant, as well as the May 16, 2022 Email Letter of Denial issued by Mr. Behrens and the July 22, 2022 review letter issued by Mr. Costa, has made the following factual findings and conclusions:

The Property
1. The Property is located within the R-1 Zoning District and is improved by a 2-story dwelling. The setbacks and bulk requirements on the Property are conforming.

2. The Property is a corner lot with frontages along Manning Avenue and Kinderkamack Road.

The Proposal
3. The Applicant seek to install a 6-foot-high white vinyl fence in the front yard along Kinderkamack Road.
4. The proposed fence would replace an existing wire fence on the Property.

5. The Board reviewed the application and deemed it complete on July 27, 2022 during its work session. The Board conducted a public hearing on the application immediately following the work session.

6. The Board considered the May 16, 2022 Email Letter of Denial issued by Mr. Behrens. Pursuant to Mr. Behrens’ letter, the proposed application triggers the following relief:

§ 416-29(B)(1). Fences between the front property line and the building line shall not exceed three feet in height above ground level. 

§ 416-29(B)(5). A corner lot having two front yards as defined in § 416-11(D), the construction of a fence in either of the front yards shall comply with Subsection B(1) herein. No fence construction in either front yard shall exceed three feet in height above ground level.

The proposed 6-foot-high fence will extend into the front yard of the property (area between the house and the street) along Kinderkamack Road where a maximum fence height of 3 feet is permitted. Variance relief is required.
Public Hearing
7. Mr. Jian testified that the application proposes to install a 6-foot-high solid white vinyl fence the Property. Mr. Jian testified that he and his wife originally purchased and installed a wire fence but have since saved up for a nicer fence.

8. Mr. Jian introduced and explained Exhibits 1 through 4 to the Board.
9. Mr. Jian testified that he wishes to install the fence to provide more privacy in the area of the Property that his family uses as the backyard. 
10. In response to questions from Mr. Behrens, Mr. Jian testified that the solid white vinyl fence was chosen to match the neighborhood. Mr. Jian further testified that the photos submitted with the application depicted neighboring corner lots with similar 6-foot-high fencing in the rear and in the front yards.

11. Mr. Behrens explained that the Property is a corner lot having two front yards and, pursuant to the Borough Code, the construction of a fence in either of the front yards may not exceed 3 feet in height above ground level. Mr. Behrens testified that the area of the Property where the fence is proposed is technically the “front yard” along Kinderkamack Road.

12. Mr. Behrens explained that the 3-foot maximum applies to all of the fencing along Kinderkamack Road and the fencing that extends past the building line in the “front yard” along Kinderkamack. Mr. Behrens marked the Applicant’s Survey with the fence area requiring a variance and same was marked as Exhibit 5.

13. Mr. Behrens explained that the Property has pre-existing, non-conforming conditions with respect to lot size and lot width. Specifically, the Property has a narrow lot width of approximately 69 feet where 75 feet is required.
14. Mr. Behrens testified that the Applicant presented similar lots with similar fencing as what is proposed. Mr. Behrens explained various planning alternatives that could mitigate the impact of a 6-foot-high fence in the front yard, while also meeting the Applicant’s needs of privacy.

15. The Board was concerned with the height of the fence in a front yard and the lack of landscaping proposed.

16. In response to questions from the Board, Mr. Behrens testified that there would not be line of sight issues caused by the proposed fence because it is set back approximately 50 feet from the intersection.

17. In response to questions from the Board, Mr. Jian testified that he previously attempted to plant trees in the fenced in area of the Property but they did not grow well.

18. Mr. Costa testified regarding his report and an alternative proposal of a 4-foot-high fence with landscaping similar to the lot directly across the street from the Property.

19. In response to questions from the Board, the Applicant requested that the Board review his application without any amendments.

20. The Board opened the meeting to the public and no individuals appeared to be heard.

21. The Board then entertained a motion to grant the application requesting variance relief for maximum permitted fence height in the front yard, pursuant to the Borough of River Edge’s Zoning Ordinance.

22. A motion to grant the application to construct a 6-foot-high fence in the front yard of the Property along Kinderkamack Road, as depicted in the drawings submitted with the application was made by Mr. Arakelian and seconded by Mr. Krey. A vote was taken and the application was denied to by the Board by a vote of 0 to 7, with 2 alternates seated to vote on the application.
Justification for Decision
23. The Board did not find good cause to grant the Applicant’s request for variance relief for maximum permitted fence height in the front yard.
24. The Applicant sought a (c) bulk variance, of which there are two types a (c)(1) hardship variance and a (c)(2) benefit/detriment variance. To receive a (c)(1) variance, an applicant must establish that by reason of exceptional narrowness, shallowness or shape of a specific piece of property; or by reason of exceptional topographic conditions or physical features uniquely affecting a specific piece of property; or by reason of an extraordinary and exceptional situation uniquely affecting a specific piece of property or the structure lawfully existing thereon, the strict application of any regulations . . . would result in peculiar and exceptional practical difficulties to, or exceptional and undue hardship. To receive a (c)(2) variance, an applicant must establish that the purpose of the MLUL would be advanced by the variance and the benefits of any variance would substantially outweigh any detriment.
25. Further, to obtain a (c)(1) or a (c)(2) variance, an applicant must also prove that the relief sought would not be substantially detrimental to the public good and would not substantially impair the intent and purpose of the Borough’s zone plan and Zoning Ordinance

26. The Board found that the Applicant did not present sufficient evidence to establish (c)(1) or (c)(2) variance relief. The Applicant did not present evidence regarding a hardship affecting the Property that would make the Property impractical or exceptionally hard to develop within the confines of the Zoning Ordinance. In addition, the Applicant did not present sufficient evidence that the purpose of the MLUL would be advanced by a grant of the variance and that the benefits of the variance would substantially outweigh the detriment.
27. The Board notes that no individuals from the public or within 200 feet of the Property appeared in opposition of the application.

28. The Board found that the requested variance relief may not be granted, for the reasons discussed herein. The Applicant did not demonstrate a basis for the grant of the variances pursuant to N.J.S.A. 40:55D-70(c)(1) or (2). The Applicant has not met his burden of proof. As aforesaid, the Board was not satisfied that the variances could be granted without any substantial detriment to the public good, as well as the zone plan and Zoning Ordinance of the Borough of River Edge.

NOW THEREFORE, BE IT RESOLVED by the Borough of River Edge Municipal Land Use Board, Bergen County, New Jersey, that the Applicant’s request for bulk variance relief, as described herein, be and is hereby denied for the reasons set forth herein. 
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BE IT FURTHER RESOLVED that the Resolution adopted on this 10th day of August, 2022 memorialized the action taken by the Board in accordance with N.J.S.A. 40:55D-10(g), as set forth above, at its July 27, 2022 meeting, and that a copy of this Resolution be provided to the Applicant, the Borough Engineer, the Construction Code Official of the Borough of River Edge, and a notice of this decision shall be published in the official newspaper of the Borough of River Edge.









____________________________________







Christopher Caslin, Chairman

CERTIFICATION


I, Richard Mehrman, Vice Chairman of the Board, do hereby certify that the above Resolution was adopted by the Board at its meeting held on August 10, 2022. This Resolution memorializes the Board’s denial of this matter at its meeting held on July 27, 2022.
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Ryan Gibbons, Secretary
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