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Review of Code Requirements for Elevating Ftood Zone Properties

Five or six years ago, Commissioners considered an anatysis of existing code provisions
rel.ated to el.evating properties in a ftood zone and some recommendations regarding those
provisions. White the effort was not rejected, it was not fuLLy pursued. There is some
confusing tanguage in those provisions that shoutd be revisited, and the provisions may
not be wetl understood.

The discussion of increasing freeboard at the last meeting reftects some possibte

misunderstanding. For exampte, there was an assertion that properties that encroach on

setbacks coutd not be substantiatty renovated and etevated. The code does appear to

attow that:
r Section 101-27(3) ittustrates both opportunity and timit for such properties. "Nc)

existing structure which encroaches in any required setbacl( area(s) shatt be raised

to an etevation higher than the base ftood etevation ptus town-mandated f reeboard
ptus a verticat toterance of 0.10 foot untess otherwise provided for in Chapter '185,

Zoning, or repositioned so as to no [onger encroach."

. lnterpretation of sections 185-59A and 185-60B suggests that in generaI properties
that do not conform with setbacks or other "brutk requirements" may be etevated to
FEMA and f reeboard tevets in the same configuration but subject to the height timit.

o Section 185-46 waives the height timit for substantial,l.y damaged properties buitt

before adoption of the ftood insurance rate maps.

The above interpretations coutd be subject to debate, but they also point to the need for

ctarification.

It seems reasonabte to start with consideration of what we want propefty owners to be

abte to do in protecting their properties. We coutd then assess how existing provisions
address those interests and make changes to the code as needed.

The Charter and Gode Review Committee woutd be charged with exploring some
scenarios that inctude examptes of pre-and post-flood maps, conforming and non-
conforming, substantiatty damaged and voluntarity improved properties and making
reco m mendations accord i n gly.





I

ii

i
ii

ii
I
I

ir

,liScenarios for Etevating Structures in a Fl,ood Zone

Sqenarioa

Owner A has a three-story house buitt before adoption of the ftood insurance ratg maps

(pre-F|RM). The house was constructed at ground [eve[ and is 33 feet in height. The ftood

zoneratingforthepropertyisAE(6),andthetandisl footaboveseatevet.Thehouseis
damaged by a fire, and the cost to repair the damage exceeds 50 o/o of the vaLub of the

structure. Because the repair cost exceeds the FEMA 50% threslrotd, the house tnust be

etevated to FEMA and town requirements. 
i

i

To satisfy the requirements, the first ftoor must be raised by 5 feet to meet the FEMA base

ftood etevation requirement, and an addition al2teel to satisfy the town's freeboard

requirement. Because the existing structure is 33 feet, the elevated structure woutd exceed

the town's maximum attowabte height of 32 feet from BFE ptus freeboard. The town code

has a height waiver for pre-F|RM properties that are substantial,ty damaged and must be

etevated. To quatify for the waiver, the structure must be etevated in substantial.l,y the same

configuration.

Q: Shoutd this waiver be continued or should the owner be required to make

renovations to stay within the height timit?

Q: The structure extends two feet into the current setback on one side of thq property
I

and is therefore a non-conforming property. Shoutd the owner be able to eteyate the
structure in the same configuration despite the setback encroachment and lake

Q: The owner buitt a smatt addition five years eartier. The cost of the addition did not
exceed the FEMA 50 o/o threshotd for substantial renovation, and thus the owner was

I

not required to elevate the property at that time. Shoul,d the propertV stil,t bej

considered as pre-FlRM and quatify for the maximum height waiver? |
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Scenario 2

Owner B's property was constructed after adoption of the ftood insurance rate rnaps. lt was
buil,t to the eartier town-wide height standard of 35 feet measured f rom the crowjr'l of the
adjacent roadway. lt is in an AE(6) fl,ood zone, and the etevation of the [ot is 3 feet above sea

tevet. The house is severety damaged by a storm. The cost to repair exceeds 50% of the
structure's vatue and thus the repair must inctude el.evating the structure.
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To satisfy the requirements, the first ftoor must be raised by 3 feet to meet the

fl,ood elevation of 6 feet, ptus an additionat2 feet of freeboard.
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Q: Atthough not a pre-FIRM structure, shoutd the owner be abte to etevate the
structure in the same configuration despite exceeding the maximum height l,imit.
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Scenario 3

Owner C's house is pre-FIRM and conforms to attcurrent setback requirements.,The owner
wishes to renovate the property, but virtual.l,y any significant renovation wiLl. exceed 50% of
the cost of the structure requiring etevation of the structure. The structure is buitt at ground

[eve[ in an AO(2) ftood zone, and the renovated structure must be raised by four feet, two
feet to meet the FEMA requirement and 2 feet for freeboard. The current structure is 25 feet
in height.

Q: Shoutd the owner be permitted to raise the structure an additional,3 feet to the 32

feet height Limit or be restricted to the FEMA and freeboard requirements?

Q: Shoul,d the requirements be different for a post-FlRM property? ,

Q: Shoutd the requirements be different if the structure encroaches in one or more
setbacks?
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Town of D;twey Beach. DE
Wednesday, December 4. 2024

Chapter 185, Zoning

Article Vlll. Supplementary Height, Area and Bulk
Regulations

$ 185-46. Modification of height regulations.

[Amended 7-1A-2010 by Ord. No.6B2tIi; 5-9-2015 by Ord. No.71B]

A. The height ql?"nde{S in this chapter (See Table 2, Bulk Zoning Standards in All District[, at the end

of Chapter 185.t21) shall be waived for a,pre-F|RM building or structure situated in a special flood
hazard area tfgt jp, qy.bslaptjally damage.d, and therefore mqst Hd raisbdlt6ii#iispbbifi'rodi,r?rinifiunl
pasg elevath$ ddtbrnrinedlqy fifiMfi's eifective Flood lnsurance Rate Map base flodd level Bil(g
Town mandatory ififfeeboar{, provided that said building or structure is lebUilt to a inqb,stantially
similat conf,$Ifal-iQn_-4,$...exjqt9-d, pr]pr to the damage except for any increased ceiliirg height in
previous living space(s) as required by effective building code and not elevated more |han 0.1 foot
above such elevation as required to meet Town Flood Damage Reduction Ordinancb standards.
(See Chapter 101, Flood Damage Reduction, of the Town Code.) i

|2)Ec/ltorbNote:Tabte2isincludedasanattachmenttotltischapteri
B. All other exclusions to the height standard are included in Table 2, Bulk Zoning Stapdards in All

Districts.t3l

I3j [c/iiorb Nota: Tabte 2 is inctuded as an attachrnent to this chapter.
t1l Eciitor's,vote.- fhls offlinarrce atsa provicted thai it shalttal;e effett g-10-2010.

Article lX. Nonconformities

$ 185-59. Damage or destruction of nonconforming use or
bu ild ing.

[Amended 1-11-2014 by Ord. No. 710] I

lf a 4onconform-ing,buil-{i1g.ic -dAmag,ep by fire, storm, infestation, or other peril not causediirrtentionally
by the property owner, it may be repaired or reconstrupleq tq essentially.thg Safre.ggn,tjgglglipntas
existed prior to the darnage, provided that application for all required building pernrits be lnade within
one year and six months of the date.gf lhe dq;'nage.llf ,a (ifferqnt configuration q{,?n expQnsion of the
original building is proposed, it'muSt, conforf.n'!o all applicable regulations, including ah applicable
setbacks, height and elevation reqiriremehts. "

i

A. -Except that in the process of repairing or reconstructing a residential-use structure tocated in a
flood-prone area (e.9., a FEMA-designated VE, AE, or AO flood zone) that cloes not cohform to the
required setbacks in any respect and does not meet 'Iown building-elevation standards and has
suffered substantial damage, said qtructure shall be elevated to the relevant nrininrgnr buildirrg-
gtevgtign1eq.yliemg1t"rp*.rgrgq-qoeoithilcrraptei.' 

i '' ;';';'"{:"' ' ;l' ' - r-
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(1) For the purposes of this section, the meaning of "substantial damage" shall be thai used by the
National Flood lnsurance Program (NFIP): "damage of any origin sustained bf a structure
whereby the cost of restoring the structure to its before-damaged condition wcjuld equal or
exceed 50% of the market value of the structure before the damage occurred," 

I

(2) For the purposes of this chapter, the "Town's building-elevation requirement" sfrajt Oe the sum
of tlre FEMA-designated one-percent-annual-probability base flood elevation (BFE) for'the
flood zone in which the structure is located as shown on the effective Flood lnsurance Rate
Map (FIRM) plus the additional height required by the Town as part of its participation in the
National Flood lnsuranceElggram (NFIP), i.e., freeboarcl. (The required freeboard is specified

2 in the Town Code i$lgljlElevation, floodproofing and constructions standards appticable' within general nooaffilt*eas. At the time of enactment of this section the Towrh's freeboard
height requirement is one foot.) ; I

i(a) The structure's "building elevation" shall be defined as per NFIP regulations as 'ithe
elevation of the lowest habitable floor (including basement)" for buildings in,AO and AE
flood zones and as "the elevation of the bottom of the lowest horizontal structi.rral member
of the lowest floor" for buildings in a VE flood zone. Building elevation ma! at times be
referred to as base elevation in Town code. 'l

ri
this section exce€d the Town-wide

I

i

S 185-60. Extension of nonconforming u$e or building. 
,

ilrl
A. This section describes conditions under which the expansion of a nonconforming use bf a ouiloing

is permitted. A nonconforming use of a building may be exten,Ced either within thd building or
outside the building or into a new addition or building on the same lot.if thq.npnponformipg,ui-e-:yas
in existence,,al the..time of.q;igilql pn_actg.nent gf this, ghapter, in 1983. A nonconforming use of a
building may be extended into a building on a contiguous lot if the nonconforming use 4ncl comriron
ownership of such contiguous lots predate the time of original enactment of this chapter in 1gB3
and the contiguous lots have been continuously under common ownership since 1983. Any such
expansion of i"a nonconformingiuse requires approval as a,special exception by the, Board of
Adjustment as provided in Article X of this chapter, and is subject to the following special
requirements:

'..,' .,. !l
(1 ) The pxteqpion,is {oi a'usii which is necessarily incident to the existing use;

(2) Such extension shallngt,encroach on,"any of the qetback or yard requirenrents for ihe district in
which the use is located; 

I

I

(3) Such extension shall have a floor area not to exceed 50% of the floor area of ,the existing
building or portion thereof; I

affect tlre chadacter of fhe
i

(5) Such extension shall be permitted only within the maximums for square

I

I

footagei, number of
bedrooms, and floor area ratio (FAR) applicable to the property; and 

i

[Added 5-19-2A23 by Ord. No. 811t1]l 
i

111 Eetiloris Aiole. Ihrs orclinance also rentinilsereci fornxtr Srr/;.secllon A(5) as Subsectiurt A/ti)

(6) Only one extension shall be permitted by the Board of Actjustmerrt during tfrJ tife of
nonconforming use.

B. A building nonconforming only as to height, area, or bulk requirements may be altered or extended,
provided such alteration or extension does not increase the degree of nonconformity in any respqct.
A building which does not conform to the required setbacks in any respect shall not bb expanded
either vertically or horizontally in the setback area. i i

(3) Under no circumstance shall any structure elevated under
thirty-five-foot building height limit.

(4) lt will not impair the value of the adjoining property or adversely
neighborhood;

Ihe

https://ecode360.com/prinVDE2 1 29?guid=8864494,8864577,8864S78





Voluntary lncrease in Freeboard

Despite the recommendation from Ptanning and Zoningto increase the required freeboard
to 3 feet, Commissioners voted at the October 1B meeting to increase f reeboard to 2 feet
assuming that an increase to three feet coutd be made in the future if it seemed warranted.
However, another increase in required f reeboard within the next few years seems untikel,y.
The amount of f reeboard shoutd be viewed as a [ong-term standard. WhiLe catastrophic
losses are untikety, they do occur, even to new properties. SubstantiaI damage to a
property designed to the standard just enacted coutd become a comptete rebui[d to satisfy

An additionatfreeboard option is proposed for consideration. Owners coutd be offered a
votuntary option to increase freeboard with a corresponding increase in maximum height
so that owners can choose to increase ftood protection for their properties and take
advantage of any additional, reduction in insurance premiums.

New, substantiatty damaged, or substantialty improved properties woutd require etevation
to base ftood etevation ptus 2 feet of freeboard but coutd be etevated up to 1 additionat
foot. Maximum height for such properties woutd be increased by the amount of optionaI
freeboard chosen.

The Charter and Code Committee woutd be asked to consider and make
recommendations on this proposed option.




