MEMORANDUM
TO:
FROM:
DATE:
SUBJECT:

Cape Elizabeth Planning Board
Maureen O'Meara, Town Planner
August 18, 2020
14 Hill Way Site Plan, Subdivision Amendment

Introduction
Two Penguin Properties LLC is requesting site plan review of a mixed use building
with 1,920 sq ft. of non-medical office space on the first floor and one residential unit
on the second and third floors and amendments to the Tarbox Triangle Subdivision,
located at 14 Hill Way (U22-74-3), which require review under Sec. 19-9 Site Plan
Regulations and Sec. 16-2-5, Amendments to a Previously Approved Subdivision.
Procedure
•The Board should begin by having the applicant introduce the project.
•The Board then allows public comment on completeness of the application.
•The Board should then make a finding of completeness. If the application is deemed
incomplete, Board members should identify the information needed to make the
application complete and no substantive discussion of the application should occur.
If the application is deemed complete, substantive review may begin.
•The Board should decide if a site walk and/or a public hearing will be scheduled.
•At the close of discussion, the Planning Board has the option to approve, approve
with conditions, deny or table the application.
Summary of Completeness
The comments of the Town Engineer and the completeness checklists are attached.
Below is a summary of possible incomplete items.
Site Plan Review
h.

Parking. The applicant has calculated parking based on 1,920 sq. ft. of
nonmedical office space and 1 residential unit (located on floors 2 and 3).
While the application referenced "finished floor area," it appears that the total
square footage has been calculated based on exterior walls, which is what the
Zoning Ordinance requires. In order to meet the Sec. 19-7-8 parking space
requirements, a total of 10 spaces are required.
1 residential unit
1,920 sq. ft. office

2 spaces
8 spaces

The applicant is providing 7 spaces, plus asking for a waiver of the remaining
spaces. The Town Engineer has noted additional changes needed to the
parking lot, including sizing one of the parking spaces for handicapped
accessibility and widening the driveway to facilitate two-way travel.
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In addition, the subdivision amendment will result in the removal of a parking
space on lot 2 and this space must be replaced. Three of the four spaces
required for lot 2 are located on lot 1, so the applicant could request that the
Planning Board allow one more shared space on lot 1 for the benefit of lot 2. It
will be challenging to accommodate these adjustments on the site.
k.

Solid Waste. The applicant is proposing to meet solid waste disposal needs by
utilizing the dumpster located on lot 1. A "solid waste" easement will be
needed to allow the owners of lot 3 to dispose of solid waste on lot 1.

Subdivision Amendment
See h. parking above.
Discussion
Beyond the level of completeness, the Board may want to discuss the following items:
1.

Hill Way Right-of-Way. The Tarbox Triangle Subdivision has significant
frontage along Hill Way, which at one time was the original alignment of
Ocean House Rd. The original Tarbox Triangle subdivision approval assumed
a 50' wide Hill Way right-of-way.
In order to finalize the Town's reconstruction of Hill Way, the Town asked the
Town Attorney in May, 2020 to research and confirm the width of Hill Way.
Research completed in June discovered plans recorded in the Registry of
Deeds showing Hill Way (then Ocean House Rd) with a 66' wide right-of-way
and no recording that later reduced the right-of-way to 50'. For this reason,
the applicant's June submission was deemed incomplete by the Planning
Board Chair due to a lack of right, title or interest in the property depicted on
the plans.
Subsequent research by the town, supplemented with deed information from
the applicant's surveyor, revised the determination in July. The most recent
interpretation is that the right-of-way is 66' on the west side of Hill Way, but
50' on the east side fronting along the applicant's property. Town
administration accepts this interpretation. The applicant's plans should be
updated to reflect a 50' wide right-of-way/property line for the subdivision
and site plan.

2.

Short Term Rental. The Planning Board is aware that the town is in the
process of amending short term rental (STR) regulations. As part of the
amendment process, the Town Council adopted a moratorium on new STRs
effective June 1st and expiring January 1, 2021 unless extended. The
applicant's earlier proposal included a short term rental on the first floor to
meet the non-residential use requirement.
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Town Attorney Mike Hill has provided an opinion on how the STR
moratorium would impact any Planning Board review/approval that includes
an STR. His conclusion is that the Planning Board can approve a STR under
site plan review, but the approval does not vest the applicant with an STR
once the moratorium ends. If the STR is not allowed under STR regulations in
effect at that time, no certificate of occupancy for the building can be issued.
The applicant is proposing that the first floor use is office.
3.

First Floor nonresidential use. The project is located in the Town Center
District, where mixed used buildings are encouraged, but the first floor must
be a nonresidential use. The first floor nonresidential use requirement is
intended to preserve commercial activity capacity in the town and especially
in the Town Center District. Without some commercial capacity in the town
business zones, there will be pressure to locate commercial businesses in
residential zones and/or rezone residential zones to commercial zones.
The applicant is proposing non-medical office space, which is a nonresidential
use, on the first floor. The first floor plan includes a room designated "remote
employee lodging office." Is this a bedroom? Bedrooms are not considered
office space. When the applicant was proposing a short term rental on the first
floor, this room was designated a bedroom (See next page, circled in green).
The proposed first floor layout mirrors the earlier STR plan, including a full
kitchen and dining area.
The Planning Board may want to discuss meaningful commitment to the first
floor nonresidential use requirement and a more traditional office space floor
plan with right sized kitchen/break area for a 2,000 sq. ft. office. If the
applicant intends to use this space as an extension of their single family home,
located on the second and third floors, then compliance with the single family
home lot minimum lot size of 80,000 sq. ft will be needed. Note that plans
C2.1, C2.2, C2.3, C2.4 and C2.5 all label the structure "Proposed House."

4.

Landscaping. The applicant is proposing a landscape buffer on the Hill Way
and Scott Dyer Rd sides of the property. This landscaping should be moved
out of the right-of-way and onto the lot.

5.

Retaining walls. Two retaining walls are proposed to create the grade changes
needed to count the ground floor as the first floor and meet the nonresidential
use requirement. The plans include notes that the walls will be "by others."
The note needs to be removed.
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Motions for the Board to Consider
A.

Motion for Completeness

BE IT ORDERED that, based on the plans and the materials submitted and the facts
presented, the application of Two Penguin Properties, LLC for site plan review
of a mixed use building with 1,920 sq. ft. of non-medical office space on the
first floor and one residential unit on the second and third floors and
amendments to the Tarbox Triangle Subdivision, located at 14 Hill Way be
deemed (complete/incomplete).
B.

Motion to Table (with public hearing)

BE IT ORDERED that, based on the plans and the materials submitted and the facts
presented, the application of Two Penguin Properties, LLC for site plan review
of a mixed use building with 1,920 sq ft. of non-medical office space on the
first floor and one residential unit on the second and third floors and
amendments to the Tarbox Triangle Subdivision, located at 14 Hill Way be
tabled to the regular September 15, 2020 meeting of the Planning Board (at
which time a public hearing will be held).
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Site Plan Review Submission Checklist
[Section 19-9-4(c)]
Date: August 18, 2020
Project: 14 Hill Way mixed use building
Applicant: Two Penguin Properties LLC
Y

a.

Evidence of right, title, and interest in the property

Y

b.

Written description

Y

c.

Name of project/applicant

Y

d.

Survey

Y

e.

Existing conditions

Y

f.

Topography

Y

g.

Buildings

P

h.

Traffic access and parking

Y

i.

Stormwater

Y

j.

Erosion

Y

k.

Utilities

Y

l.

Landscaping

Y

m.

Lighting

Y

n.

Signs

Y

o.

Noise

Y

p.

Exterior storage

Y

q.

Financial and Technical Capability

Y
N
W
P
N/A

Yes, complete
No, not complete
Waiver
Partially complete
Not applicable
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Project: Tarbox Triangle Subdivision Amendments
Hill Way
Applicant: Two Penguin Properties LLC
Location: 8, 10, 14 Hill Way

Date: August 18, 2020

Minor Subdivision Review
Application Completeness Checklist
(Subdivision Ordinance, Appendix A)
_Y_
_Y_
_Y_
N/A
N/A
Y
N/A
N/A
_Y_
N/A
_Y_
_Y_
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.

Right, Title or Interest
Name of Subdivision/Applicant
Survey
Water Pollution Evaluation: Topography, Surface drainage, Soils, Air
Potable Water
Erosion
Traffic
Sewage Disposal
Solid Waste Disposal
Aesthetic, cultural and natural information
Local Regulations
Financial and Technical Capability
Surface Waters
Ground Water
Floodplain
Wetlands
Stormwater/Phosphorus
Liquidation Harvesting
Landscaping
Open Space
Utilities
Phasing
Related information

Y = Yes, information has been provided
N = No, information has not been provided
P = Partial information has been provided
W = A waiver has been requested from submitting the information
N/A = Not applicable to this application
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