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MEMORANDUM 
 
 

 TO: Cape Elizabeth Town Council 
 FROM: Maureen O’Meara, Town Planner 
  Alyssa Tibbetts, Jensen Baird 
 DATE: September 3, 2021 
 SUBJECT: Affordable Housing TIF (Tax Increment Financing) 
 
Introduction 
 
The Dunham Court project developer is requesting that a credit enhancement agreement 
through a Tax Increment Financing (TIF) District be provided as one piece of the project 
funding. Many questions have been asked generically about TIFs and specifically about the 
requested credit enhancement agreement for this affordable housing project. The information 
below is provided to help understand the request. The Town has retained Alyssa Tibbetts with 
Jensen Baird to provide advice and prepare TIF documents. The property on which the Dunham 
Court project is proposed to be constructed is located in an existing TIF District, the Downtown 
Town Center Infrastructure Improvement Municipal Tax Increment Financing District.  For 
reference, the original Town Center TIF application and approval letter is enclosed. 
 
What is a TIF (Tax Increment Financing)? 
 
Communities are always exploring how to develop new revenue streams to fund public needs. 
TIFs are a tool that allows taxes paid by new development to be targeted to fund municipal 
needs. TIF funds are only available if a proposed development is built and then pays taxes. The 
difference in the taxes paid pre- and post-development is the “tax increment.” The Town has 
the discretion to determine the percentage of the tax increment revenue that it wants to 
capture or shelter within the TIF District and those taxes collected in excess of the pre-
development level, i.e., the tax increment, can then be used by the Town (financing) for 
municipally approved purposes pursuant to the limitations of state law.  
 
One potential use of tax increment revenue within a TIF District is to reimburse a portion of the 
property taxes paid on new value within the District to a developer of that property under what 
is known as a “credit enhancement agreement” or “CEA.”  That is the mechanism that would be 
used to enable the financial assistance to the developer of Dunham Court in this instance.  Note 
that for a housing development project to qualify for a CEA within a TIF District, it must consist 
of a single owner rental property.  In other words, housing that will ultimately be sold to 
individual owners such as single family homes or condos is not eligible for CEAs.   
 
TIFs in the State of Maine 
 
State law regulates how TIFs are established and what they can be used for. A TIF District is 
limited to no longer than 30 years. The area of a TIF district must be specified. TIF funds can 
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only be used for prescribed purposes as set forth in the governing document of the TIF District 
known as the “Development Program.” If a municipality wants to create a TIF, it must submit an 
application to the State of Maine, Department of Economic and Community Development, for 
approval.  Specialized types of TIF Districts like affordable housing TIF Districts are subject to 
review by other state agencies like the Maine State Housing Authority.  Once a TIF is 
established by the Town and approved by the State, TIF funds must be placed in a separate 
account and are periodically audited by the State of Maine, Maine Revenue Services. 
 
Town Center TIF 
 
As noted above, the Town of Cape Elizabeth established its only TIF in the Town Center with a 
base year of 2015.  The effective date of this TIF District was February 26, 2015, and the 
duration of the District is 20 years, through March 30, 2035. The Town Center TIF applies to all 
non-municipal land in the Town Center District. The District was designated as a “Downtown” 
TIF District under Maine law.  The purpose of the TIF is to fund sidewalk and stormwater 
improvements. (Sidewalk and stormwater improvements required by Site Plan Review remain 
the responsibility of the developer and are not funded by TIF revenues.) The basis for the Town 
Center TIF is the 2014 Town Center Plan, which includes a map of the town center, and 
recommendations for sidewalk and stormwater improvements. The estimated cost of sidewalk 
improvements in and adjacent to the Town Center ($1 million +) far exceeds the expected funds 
collected from the Town Center TIF. TIF funds are used as the cash match for grant applications 
for sidewalk and stormwater improvements. (Current Town Center TIF funds are earmarked as 
the cash match for a grant to build Segment 7 and 8 sidewalks, with construction expected in 
2023.) 
 
Below is a table showing how Town Center TIF funds are accumulating. In order to maximize TIF 
revenues, a TIF should be put in place before major improvements to property are made. The 
Town Center TIF was fortuitously established when four major Town Center properties were 
put on the market, so improvements on those properties by new owners are captured in the 
TIF. 
 

 
 Source: Town Assessor 
 
 

Fiscal Year
Town Center 

Valuation
Captured 
valuation Mil Rate

Captured TIF 
revenue Balance

2016 $11,949,700 $724,500 16.88 $11,520 $11,520
2017 $11,949,700 $724,500 17.54 $11,811 $23,331
2018 $11,949,700 $724,500 18.00 $12,121 $35,452
2019 $14,914,300 $3,689,100 19.02 $66,022 $101,474
2020 $14,976,300 $3,751,100 19.68 $69,533 $171,007
2021 $15,506,200 $4,281,000 19.92 $85,278 $256,285
2022 $15,374,200 $4,149,000 20.26 $84,059 $340,344
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Why create a TIF? 
 
When development occurs, an individual property value increases, as does the total town 
valuation. The town valuation is a factor in the state revenue sharing, state aid to education 
funding and county tax assessment. When the town’s valuation increases, it could decrease 
state funding and increase the amount of county tax assessed. A TIF allows the town to 
“shelter” the increase in valuation so that it is not included in state funding formulas and 
county tax assessments. This allows the town to “keep” approximately 37%1 more of the taxes 
from TIFs that would otherwise be lost as a result of increased valuation. TIF also allows a 
municipality to create a funding stream for specific public project priorities. In the example of 
the Town Center TIF, tax revenue increases are dedicated to building sidewalks and stormwater 
improvements recommended in the 2014 Town Center Plan. 
 
Proposed Affordable Housing TIF (with estimates, subject to updating) 
 
Dunham Court is proposed to be built on lots R02 4-6-3 and 4-6-4. The FY 2022 combined 
assessment of these two lots is $382,400 and, at a FY2022 mil rate of $20.26, generate 
$7,747.42 in property taxes. Most of this tax revenue would go into the Town Center TIF as its 
currently drafted. 
 
In order to enable a credit enhancement agreement for the developer of Dunham Court as 
requested, the town will need to amend the Town Center TIF and do one of the following: 
 

(1) amend the Town Center TIF to remove the 2 lots and place the lots in a newly 
created Affordable Housing TIF (this requires an application to Maine DECD and a 
separate application to Maine State Housing; and the original assessed value of the two 
lots in the new Affordable Housing TIF will be as of March 31, 2021 per Maine law); or 
 
 (2) amend the Town Center TIF to add the option to enter into a credit enhancement 
agreement with the Developer of the Dunham Court project, along with any other 
public improvement projects the Town may be interested in and possibly extend the 
term of the District (this requires one application to Maine DECD; and the original 
assessed value of the two lots to be developed remains as of the original district 
designation). 
 
 
 

________ 
137% is the amount the Town of Falmouth estimated it would retain when it created its Route 
One TIF and the amount Town Manager Mike McGovern estimated when the Cape Elizabeth 
Town Center TIF was established.  On average throughout the state, many municipalities see a 
“shift” of up to 50% depending on their state aid to education funding formula, which means 
that the Town retains that much more tax revenue by capturing it in a TIF District and sheltering 
it from those calculations for county tax, state revenue sharing and state aid to education.  
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For the purpose of discussion, the following is based on option 1, a new Affordable Housing TIF. 
Final TIF numbers would appear in the TIF application. The base value of the Affordable Housing 
TIF will be in the range of $382,400. Any increase in the property value will increase the tax 
revenue, and the tax revenue on that increased value would be paid into the Affordable 
Housing TIF. The Town can then use the revenue captured in the Affordable Housing TIF for the 
purposes specified in the TIF application, as amended. (See attached MRS Title 30-A Sec.5249 
Project Costs. Note that these project costs are specific to Affordable Housing TIF Districts and 
are not the same as Municipal TIF Districts like the existing Town Center TIF District.) 
 
The Town Assessor has estimated that the Dunham Court project will increase the property 
value to $4 million. At a mil rate of $20.26, the project will pay an estimated $81,000 in 
property taxes per year. After deducting $7,747 (original value tax revenue), TIF proceeds 
would be in the range of $73,250 per year.  For example, if Dunham Court is approved for a 
credit enhancement agreement that authorizes a 50% reimbursement of taxes paid on 
increased assessed value, then just under $36,625 per year remains available for other 
purposes designed in the TIF application. The Town will retain 100% of tax revenue increase 
after the TIF District expires.  
 
Dunham Court has provided several options for the amount and duration of a TIF, as well as 
three options for the unit mix. 
 
What to do with the remaining TIF funds? 
 
The Town will need to identify how the TIF funds not provided to Dunham Court will be used. If 
the existing Town Center TIF is amended to add the affordable housing component, remaining 
funds can continue to be applied to sidewalk and stormwater improvements or other project 
costs as set forth in MRS Title 30-A Sec. 5225 (Note that this provision of Maine law was 
amended in the last legislative session to also include certain affordable housing projects, which 
will be effective October 18, 2021).  
 
If a new Affordable Housing TIF is established, use of the portion of TIF funds not applied to 
Dunham Court must be designated in the application. Uses are limited to what is allowed under 
state law and related to affordable housing (see attached). 
 
Next Steps 
 
The Town has retained Alyssa Tibbetts, Jensen Baird, to prepare the documents necessary to 
amend the Town Center TIF and any new applications required depending on the direction 
chosen as outlined above. Before any such documents can be drafted, the Town Council will 
need to provide policy direction on the following: 
 



 5 

• (1) Amending the Town Center TIF and adding a new Affordable Housing TIF or (2) Amending 
the Town Center TIF to provide for affordable housing on the designated lots/agreement with 
Dunham Court; 
 
• Which mix of Dunham Court units is preferred (see Developer’s proposal); 
 
• Duration of the TIF District and the CEA (can be different); 
 
• Designation of remaining TIF funds; 
 
Adoption Process 
 
The Town will need to hold a public hearing before considering a vote to submit the TIF 
application to the State of Maine.  The policy decisions outlined above and the draft materials 
identified will need to be finalized prior to this public hearing. Further, Maine law requires that 
notice of the public hearing be published at least 10 days in advance and that drafts of the 
proposed District(s) and Development Program(s) be available for public inspection at that 
time.  Any changes to the District or Development Program following the public hearing will 
require a new public hearing.  
 
The public hearing must offer an opportunity for interested parties to present testimony 
concerning the proposed TIF District and development program.  If an interested party claims at 
the public hearing that the proposed TIF District or development program will result in a 
substantial detriment to that party's existing business in the Town and produces substantial 
evidence to that effect, the Council must consider that evidence.  
 
Following the public hearing, the Council will need to adopt an order designating the TIF 
District(s) and adopting the Development Program(s).  The order must certify that, among other 
things, that the District and Development Program satisfy certain minimum statutory criteria, 
including: 
 

1. That at least 25% of area is either blighted, in need of rehabilitation, redevelopment or 
conservation work or suitable for commercial uses.  This provision does not apply to 
downtown tax increment financing districts. 

2. That the total area of a single TIF district does not exceed 2% of the total acreage of the 
municipality, and the total area of all TIF districts may not exceed 5% of the total 
acreage of the municipality.   

3. That the original assessed value of a proposed TIF district plus the original assessed 
value of all existing TIF districts within the municipality does not exceed 5% of the total 
value of taxable property within the municipality as of April 1st preceding the date of 
approval of the district.  This provision does not apply to downtown tax increment 
financing districts.  

4. That the proposed district or program will contribute to the economic growth or well-
being of the municipality or to the betterment of the health, welfare or safety of the 
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inhabitants of the municipality; and that any adverse economic effect of the proposed 
district or program on an interested party’s existing business in the municipality is 
outweighed by the contribution made by the district or program to the economic 
growth or well-being of the municipality or to the betterment of the health, welfare or 
safety of the inhabitants of the municipality.   

 
Once the materials are final, the public hearing process is complete and the Council has 
adopted an order designating the District and adopting the Development Program, the 
application can be submitted to the State.  In order for the amendment and/or new district to 
be effective in this tax year, the application must be submitted to the State by March 1, 2022.  
 
A possible timeline for consideration of the TIF follows: 
 
September 13th Town Council meeting - set TIF to public hearing October 13th 
September xx   Town Council workshop (if needed) to discuss/revise TIF  
October 13th  Town Council meeting - public hearing 
November 8th  Town Council meeting - vote on TIF/application 
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§5249.  Project costs
1.  Authorized project costs.  The director shall review proposed project costs to ensure 

compliance with this subsection. Authorized project costs are:
A.  Costs of improvements made within the affordable housing development district, including, but 
not limited to:

(1)  Capital costs, including, but not limited to:
(a)  The acquisition of land or construction of public infrastructure improvements for 
affordable housing development;
(b)  The demolition, alteration, remodeling, repair or reconstruction of existing buildings, 
structures and fixtures;
(c)  Site preparation and finishing work; and
(d)  All fees and expenses that are eligible to be included in the capital cost of such 
improvements, including, but not limited to, licensing and permitting expenses and 
planning, engineering, architectural, testing, legal and accounting expenses;

(2)  Financing costs, including, but not limited to, closing costs, issuance costs and interest paid 
to holders of evidences of indebtedness issued to pay for project costs and any premium paid 
over the principal amount of that indebtedness because of the redemption of the obligations 
before maturity;
(3)  Real property assembly costs;
(4)  Professional service costs, including, but not limited to, licensing, architectural, planning, 
engineering and legal expenses;
(5)  Administrative costs, including, but not limited to, reasonable charges for the time spent 
by municipal employees in connection with the implementation of an affordable housing 
development program;
(6)  Relocation costs, including, but not limited to, relocation payments made following 
condemnation;
(7)  Organizational costs relating to the establishment of the affordable housing district, 
including, but not limited to, the costs of conducting environmental impact and other studies 
and the costs of informing the public about the creation of affordable housing development 
districts and the implementation of project plans;
(8)  Costs of facilities used predominantly for recreational purposes, including, but not limited 
to, recreation centers, athletic fields and swimming pools;
(9)  Costs for child care, including finance costs and construction, staffing, training, 
certification and accreditation costs related to child care located in the affordable housing 
development district;
(10)  Costs of case management and support services; and
(11)  Operating costs, including but not limited to property management and administration, 
utilities, routine repairs and maintenance, insurance, real estate taxes and funding of a projects 
capital reserve account; and  [PL 2013, c. 312, §4 (AMD).]

B.  Costs of improvements that are made outside the affordable housing development district but 
are directly related to or are made necessary by the establishment or operation of the district, 
including, but not limited to:
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(1)  That portion of the costs reasonably related to the construction, alteration or expansion of 
any facilities not located within the district that are required due to improvements or activities 
within the district, including, but not limited to, sewage treatment plants, water treatment plants 
or other environmental protection devices; storm or sanitary sewer lines; water lines; electrical 
lines; improvements to fire stations; and amenities on streets;
(2)  Costs of public safety improvements made necessary by the establishment of the district;
(3)  Costs of funding to mitigate any adverse impact of the district upon the municipality and 
its constituents. This funding may be used for funding public kindergarten to grade 12 costs 
and public facilities and improvements; and
(4)  Costs to establish permanent housing development revolving loan funds or investment 
funds.  [PL 2003, c. 426, §1 (NEW).]

[PL 2013, c. 312, §4 (AMD).]
2.  Limitation.  Tax increments received from any affordable housing development program may 

not be used to circumvent other tax laws.
[PL 2003, c. 426, §1 (NEW).]
SECTION HISTORY
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