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ATTORNEYS AT LAW

July 13, 2022

Via e-mail (maureen.omearagcapeelizabeth.org)
Cape Elizabeth Planning Board
c/o Maureen O'Meara, Town Planner
Town of Cape Elizabeth
320 Ocean House Road
Cape Elizabeth, ME 04107

David S. Sherman, Jr.
Admitted in ME

RE: Carr Woods Condominium Development
10 Deep Brook Road
Major Subdivision Review / Resource Protection Permit
Applicant: Andrew Carr

Dear Members of the Cape Elizabeth Planning Board:

207.253.0519
dsherman@dwmlaw.com

84 Marginal Way, Suite 600
Portland, Maine 04101-2480
207.772.1941 Main
207.772.3627 Fax

I represent Andrew Carr in connection with the Carr Woods Condominium Development. I
write in response to the Planning Board's discussion at the June 21st meeting regarding the issue
of open space.

As the Board is well aware, the Zoning Ordinance does not define the term "open space." See
Article VII, Section 19-7-2 ("Open Space Zoning"). Section 19-7-2(D) sets forth "Design
Standards," which are instructive, but do not provide the Board with a precise definition.

I understand from the comments that the Town Planner made during the June 21st meeting, the
Town's decision not to define open space in the Ordinance was intentional, and gives Planning
Board members discretion in determining what should (or should not) be included in the open
space calculation for a residential subdivision. However, there is nothing in the Ordinance that
would automatically disqualify land that has been "developed," "disturbed" or "improved" from
being considered open space. Instead, I urge the Board to review the design standards and focus
on what the open space will look like once the project is complete.

Midway through the June 21' meeting, Board Member Al Palmer pointed to the definition of
"Developed Area" under the Maine DEP rules as somehow having relevance to the issue of open
space. By way of background, this definition comes from Chapter 500 of the DEP's rules.
Chapter 500 is captioned "Stormwater Management." As the introduction to this chapter states:

Land use activities can cause changes in stormwater flows. Many pollutants, such as
nutrients and metals, attach to fine particles of soil from throughout the watershed. Soil
and attached pollutants are carried in the stormwater down to a waterbody or wetland. A
project is required to meet appropriate standards to prevent and control the release of
pollutants to waterbodies, wetlands, and groundwater, and reduce impacts associated with
increases and changes in flow.
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Clearly, the purpose of the rules set forth in Chapter 500 is to prevent the flow of pollutants from
developed land into waterbodies, wetlands and groundwater. The DEP's focus is not on the
preservation of "open space." Thus, while the DEP's definition of "developed area" may be
interesting, it is not germane to the Planning Board's determination of whether the application
before you satisfies the open space requirements set forth in the Zoning Ordinance.

Rather than looking to an unrelated set of rules of a state administrative agency, I would instead
urge the Board to consider how other parts of the Ordinance treat or refer to open space. For
example:

■ Section 16-3-1(h)(3) provides that "multiplex housing and cluster developments . . .
provide maximum usable natural or improved open space, reflect imaginative use of the
site, and be compatible with any surrounding land uses and their character." Clearly, the
Zoning Ordinance contemplates that open space might be altered or "improved," and not
returned to its preexisting condition.

■ The definitions section includes a definition for "Informal Recreation," which is,
"[a]ctivities for the enjoyment of open space for all ages and interests, including but not
limited to walking, picnicking, bird watching, kite flying, cross country skiing, sledding,
dog walking, Frisbee throwing, jogging, as well as quiet reflection and enjoyment of the
scenery, trees, shrubs, flowers, and nature trails." See § 19-1-3. This provides context for
what type of land may qualify as "open space" as such land would need to provide the
opportunity to partake in recreational activities, which notably does not suggest the
exclusion of developed, maintained, and/or manicured areas.

■ In section 19-7-2(E)(1), the Ordinance requires that "at least forty-five percent (45%) of
the gross acreage shall remain as open space outside of the building footprint(s), parking
areas and other developed areas (excluding open space improvements), and any areas
assigned to individual dwelling units." This language clarifies that "open space
improvements" do not exclude improved space from being considered "open space"
pursuant to the Ordinance. Stated another way "open space improvements" should be
included in the calculation of "open space."

■ The Ordinance also differentiates between "open space" and "undeveloped open space."
See § 19-6-10(A) ("The land is undeveloped open space comprising of rolling fields,
treed ridge lines, and Spurwink River and Spurwink Marsh"). Again, this language
implies that open space can be "developed."

Prior applicants that have come before the Planning Board have included areas that might be
viewed as "developed" in their open space calculation. For example, the Maxwell Woods
subdivision included a revegetated grassy area in the open space calculation as is evident from an
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excerpt of the approved plans that appear below:1

AGRICUL TURAL 
CONSER VA TION OPEN

SPACE
2.07 Ac.

PROPOSE) OPEN SPACE
4 88 Ac.

WOOCED ARE4 3.25 4c.
MAINTAINED LAWN
AREA 1.63 Ac.

Per the plans approved by the Planning Board, 72,210 square feet of "maintained lawn area" was included in the

open space calculation for Maxwell Woods. In addition, some of this open space was located within five feet of the

condominium units. Another note on the approved plans state:

DEDICATED OPEN SPACE INCLUDING MAINTAINED LAWN AREAS, FOREST AREAS
AND TRAIL EASEMENT TO TOWN OF CAPE ELIZABETH. INCLUDES DRAINAGE
INFRASTRUCTURE MAINTAINED BY MAXWELL WOODS CONDOMINIUM

ASSOCIATION.

There was clearly no requirement that these areas be returned or revegetated to their pre-development state

in order to be counted as open space.
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Maxwell Woods, along with the Eastman Meadows and Cottage Brook developments, also
included stormwater features in their open space calculations. Below is a recent photograph of a
stormwater underground filter in the Eastman Meadows that was included in that development's
open space:
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Likewise, below is another photograph of a sloping lawn at Eastman Meadows that was also
included as open space for that development:

As is evident from these photographs, both areas were planted with grass and, while attractive
open space, were not returned to their predevelopment state. Again, the DEP stormwater rules
have no bearing on the Planning Board's decision-making.

In Northeast Civil Solutions' letter dated July 1st, Bill Gerrish described how each stormwater
feature would be landscaped when the development is complete. As Mr. Gerrish stated, "All of
these areas will be revegetated with meadow grass, and trees will be planted on the embankment
slopes to create natural buffers and preserve the current natural features of the site." The
landscaping plans show evergreen trees, deciduous trees and shrubs.
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Given the discretion afforded to the Board by the Zoning Ordinance, as well as how the Board
has approached this issue with prior applicants, it is entirely appropriate to include stormwater
features in the open space calculation for the Carr Woods Development.

Sincerely,

Davifd S. Sherman, Jr.

cc: Andrew Carr
Debra Carr
Ena Hanson
Jim Fisher
Bill Gerrish


